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Washington, DC 20463 ~ For Meeting of: q-11- ?7

September 4, 1997

'MEMORANDUM | ' 7
TO: ©

THROUGH:

FROM:

N. Bradley Litchfield, - ) /] - -
Associate\General Co '

Michael G. Marinelli g, pn
_ Staff Attoney ’

SUBJECT:  Draft AO 1997-16 -

Attached isa proposed draft of the subject advisory opmlon We request that this '
draft be placed on the agenda for September 11, 1997. -
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indicates that ONRC Action has éﬁproxim_atdy 5;000' members at'the present time.

ADVISORY OPINION 1997-16

Nancy Dt.anDoc;v?en’ 'i‘-reasurer - | DRAFT :
ONRC Action Federal PAC - - o S :

5825 North Greeley
IPortland, OR 97217-4145 . | _ -

Dear Ms. DenDooven: | B

This responds to your letters dated July 24, and July ‘3, 1997, on behalf of the .

Oregon Natural Resqurces- Council Action (“ONRC Action™) and Oregon Natural

Resources Council Action Federal PAC (“the Committee”) regarding the application of

the Federal Election Campaign Act of 1971, as amended ("the Act"), and Commission

rggulaﬁom to proposed methods of making the Committee’s Federal candidate

endorsements available to its restricted class.

The information provided in your request indjcates that ONRC Action isa
501(c)(4) tai—exempt corpdratién, orgarxized under the_la;ws of Oregon, and is the -
connected organization of the Committee.! Your request also includés ONRC Action’s

. . : \
By-laws, its governing document.

The membership of bNRC Action consists only of indiyiduals.z Your request

' The purpose of ONRC Actlon, according to its bylaws, isto “aggressnvely defend natural resources
throughout the Greater Oregon Ecosystem from environmental destruction.” Among the goals of the '
organization are “[to] establish policies that encourage environmental sustainable practices by business,
governments and individuals,” “[to] work to eliminate govemnient subsidies which cause environmental
degradation” and “[to] involve its members and environmentalists...in advocacy, education-and other
activities to achieve its goals.” See ONRC Action bylaws, Article I, Section 1.

2 Non-profit grganizations and businesses may contribute to ONRC Action and receive recogmtnon for

o their support, but they are explicitly barred from actual membershlp in the organization. ONRC Actlon

Bylaws Article 11, Section 8.
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Membership in the organization is open to those individuals whose annual dues are paid
current, and membership may be suspended or terminated by the Board of Directors for
cause or for violation of fhe organization’s ideals or purposes. ONRC Action Bylaws,
Article Il; Sections 1 and 6. Each member of ONRC Action is required to pay annual
dues, the amount of whic_:h is determined by the Board of Directors. ONRC Action
Bylaws, Article II, Séct_ion 23

Uﬁda its bylaws, ONRC Action’s Board of Directors oversees the general
management of the organization. ONRC Actipn Bylaws, Article III, Section 5. This
Board is elected at the annual meeting of the members. Each paid member is entitled t<;
(;ne vote. ONRC Action Bylaws, Article III, Section 3. The Bbafd consists of a
maximum of ﬁﬁegn‘ members who ;‘zervé for two yea.r terms ONRC Actiop Eyiaws, -
Article I1L, Section 1.

The Board seiects from its membership all of the officers of the o.rganliz-ation
including its chief executive officers: the President_, a Secretary and a Treasurer. ONRC
Action Bylaws, Article IV, Seétion 1. These oﬁicet’s form the Executive Committee,
which exercises all the powers of the Board in the management of the property and
business of the organizétion when the Board is not in session.

You state that the Committee and ONRC Action wish to modify the way in which

they currently communicate the list of Federal candidates endorsed by the organizition to

its qualified membérs, the restricted class. You state that the Committee’s endorsements

? The solicitation materials included with your request indicate that the mxmmum, annual membership
dues payment is $35.
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are presently mailed to the organiiation’s restricted cles’s members and faxed to its usual
media contacts." The release of endorsements has msmred in many requests for
additional infom_ration_,_both from its members and the geriera_l public'.s You'explain that
your three areas of eor_lcerrl all have the same basic concept. You would like to make

. | ) Y
available technology, but you understanq that there is no simple or certain method to limit
access to the restricted-class orrly 6 |

‘Your request proposes three methods to makmg endorsements available.

1. ONRC Action has a web site on the Internet that members regularly access for -
vanous purposes related to 1ts work. You propose havmg the Committee’s endorsements -
made available on thrs web site. Pnnted copies of the information available on the web
site have been included in your request. You explain rhat this web site is maintained by a’
volunteer stzrff and, since it is not restrie'ted in any manner, _it is accessible to the publ_ic. '

-2. You expiain that your press -releases'regarding the Committee’s endorsements
are distributed to your normal list of media contacts.” Given the amount of public interest

that these endorsements generate, you state that media reporting of the endorsements * -

* Your request states that the Committee makes endorsements for most Federal races that meet its selection
criteria: “greenness,” electability, and statesmanship. The endorsement policy does not require an
endorsement in every race.” You state that the Committee makes endorsements in primary and general
elections, and in special efections as well. You explain that there is no selection criteria difference for the
?nmary, as opposed to general elections.

You further explain that a separate state PAC, Oregen Natural Resources Council Action State PAC
makes all the endorsements-of state and local candidates. Thus, for the purposes of this advisory opinion, .

'you are only interested in making your Federal candidate endorsements more accessible fo your members

and callers.

® For example, you explain that should an access code be used to limit the ability to connect to a special
“members only” section of the organization’s Internet web site, any person from the general public who
has the correct code will also be able to obtain the Committee’s endorsements.

~
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results in a large volume of phone calls asking for the complete gndorseme'nts.7 You
wfsh to know if you can provide this information, if the caller is not a member. In cases
where a caller responds affirmatively to your inquiry as to whether he/she is a member, :
you ask if relying on the caller’s response would constitute sufficient identification
verification before releasing the endorsement information.

3. Finally, you state that, due to the large volume of calls and because you have -
no permanent rgcept,ionist (phones are answered by all staff ¢->r'the position is filled by

volunteers), the 6;ganimtion would like to record a voice mail box with the complete list

of endorsements. You explain that the voice mail computer system was purchased

several ye&s ago ar.xd has thc'T capacity for approximately 1000 voice mail boxes. With -
less than 20 employees; there is excess capacity on the system that the orgaﬁzatidn- |
would like f_o use. ény t:ime.spent setting up the box, or recording the megsgge, would be
paid by the Committee. , | .
ACT AND COMMISSION REGULATIONS

The_ Ac'_c prohibits corporafions from making any contribution or expenditure in .
connection with Federal elections. 2 U.S.C. §441b. Contributions include direct or
indirect paymenf_s or gifts of money or any services, or anything of value, to any
caﬁdidate fo.r Federal office. 2 U.S.C;. §441b(b)(2); ll. CFR 114.1(a)(1). This general
prohibition also has an exception that allows a corporation, including an incorporated _
membership orgaxﬁzation, to commun:icate.with its “restricted class” (its stockholders, _

executive and administrative personnel, and their families), but not the general public, on

7 You assert that these calls do not originate with the organization. Instead, they are from its members and
interested non-members who call its main phone number regarding the Committee’s endorsements.
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"any subject" including messages containing express advocacy of the election or defeat of
Federal candidates. 2 U.S.C. § 441b(b)(2)(A) and 11 CFR 114. 1(1) 114, 3(a) See also

United States V. United Auto Workers, 352 U.S. 567 (1957) and United States v.

| Congress of Industrial Organizations et al.,335 U.S. 106 (1948). For purposes of these '

cemmunicaticns, the restricted class of an'incorporated membership organization also
includes its.membership. Id o |

C'o‘mmunicatibns containing express advocacy which may be made to the-
restncted class include, but are not limited to, pubhcatxons For example, pnnted material
expressly advocating the electlon or defeat of one or more clearly identified candldate(s)
or candidates of a clearly identiﬁed political party - may be distributed by a corporation or
by a labor orgamzatxon to its restricted class provided that: (1) the material is produced at
the expense of the corporatlon or labor orgamzatlon, and- (n) the matenal constitutes a .
communication of the views of the corporation or the labor organization, and is not the
republication or reproduction, in whole or in part, of any broadcast, transcript or'_tape or’
any iivritten, graphic, or other form of campaign materials prepared by the candidate, his
or hér campaign committee, or-their authorized agents. A corporation or labor -

orgamzatron may, under this section, use brief quotatxons from the speeches or other

. materials of a candidate that demonstrate the candidate’s position as part of the

. corporation’s or labor organization’s expression of its own views. 11 CFR 114.3(c)(1)(@)

and (ii).
A corporation or labor organization also -may endorse a candidate and
communicate the endorsement to its restricted class through the publications described .

above or during permissible candidate appearances, as otherwise described in 11 CFR
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114.3(c)(2). However, Commission regulations provide that no more than a de minimis
number of copies of the publication, which includes the endorsement, may be circulated
beyond the restricted class. 11 CFR 114.4(c)(6). The corporation or labor organization-

may publicly announce the endorsement through a press release or press conference, or W

* both. Disbursements for the press release or press conference must be dezizims ¥ c
disbursements will be consid 2 minimis-ifthepressrelease and x;ot_icé of the press
conference areld ‘stribpted only to the represgntatives of the news media that the

corporation or labor organization customarily contacts when issuing non-political press
releases or holding press conferences for other purposes. In addition, the public

announcement of the endorsement may not be coordinated with the candidate, or the fﬂé ;

candidatq’s-auﬂlorized committee(s). 11 CFR 114.4(c)(6). ' ' e

A separate segregated fund may, using voluntary contributions, communicate thh

- the general public on any éubje‘ct, including express advocacy messages supporting or

opposing Federal candidates. However, communications to the public may not solicit Qﬂ},‘»ﬁ‘ ’49/&
contributions to the separate segregated fund itself. 11 CFR 114.5(i). | '
Under Commission regulations, a membership organizatior; must possess certain \

attributes. It mus.t (i) e)'cpress!y provide for “mer'nbgrs“ inits arﬁcles_and bylaws; (ii)

expressly- solicit members; and (iii) expressly acknowledge the acceptance of
membership, such as by sending a mémbership card or inclusiqn on a membership
newsletter list. 11 CFR 100.8(b)(4)(iv)}(A), 114.1(e)(1).

On the question of what constitutes membership for purposes of the Act, the

Supreme Court has suggested that members of non-stock corporations are to be defined,

at least in part, by analogy to stock holders of business corporations and members of
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labor unions. See FEC v. National Right to Work Committee, 459 U.S. 197, 202 (1982),
see also CHamber of Commerce v. FEC, 69 F. 3rd 600 (D.C. Cir. -1'995); petition for

rehearing denied, 76 F. 3d 1234 (1996).%

The facts and background to this request indicate that ONRC Actlon isa
membershlp association for purposes of the Act.” The Commission further concludes that
. ONRC Actlon s Board of Directors, rather than the Executlve Commrttee is the hlghest
governing body of ONRC Action for purposes of the Commission regulatlons 1 Lastly,

the Commission concludes, in the situation presented here, that the membership of

® In 1993, the Commission revised its membership regulations to further define the term "members." -
However, the court in Chamber determined that portions of those regulations were invalid, concluding that
they defined the term “member” in an unduly restrictive fashion. See Chamber at 604. (There were not
four votes at the Commission to seek further judicial review of this decision.) The regulation at11 CFR
~ 114.1(e)X2), now invalid in the District of Columbia Circuit, had defined members to mean:

all persons who are currently satisfying the requirements for membership in a

membership association, who affirmatively accept the membershlp association's
- invitation to become a member, and who: .

(i) Have some significant financial attachment to the membershlp assoclatlon, suchasa

significant investment or ownership stake (but not merely the payment of dues);

(ii) Are required to pay on a regular basis a specifi ic amount of dues that is

predetermined by the association and are entitled to vote.directly either for at least one

member who has full participatory and voting rights on the highest governing body of the.

membership association, or for those who select at least one membet of those on the

-highest governing body of the membership association; or
(iii) Are entitled to vote directly for all of those on the highest governing body of the
membership association.
* For .example, Article 11 of ONRC Action’s Bylaws meets the requlremcnts of the regulations at 11 CFR

100.8(b)(4)(iv)(A)(i) and 114.1(e)(1) by expressly providing for membership. Your request includes
‘materials which illustrate the organization’s solicitation of members. See 11 CFR 100.8(b)(4)(iv)(A)ii)
and 114.1(e)(1). The request materials indicate that members receive a monthly newsletter and other
conservation related or recreational materials. Therefore, the requlrement that membershlp be expressly-
acknowledged isalsomet. Jd. .. .
. ' This conclusion is based on the limitations on the power of the Executwe committee and the delegated

nature of the powers from the Board.
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bNRC Action would be considered “members” for purposes of the Act and Commission

regulations. 1

The Committee, as the separate segregated fund of ONRC Action, can make
contributions and expenditures with regard to Federal electioris, subject to the Act’s limits
and disclosure requirements_. The cost of making public the Committee’s candidate
endorsements, if paid for by the PAC, and depending on whether the distribution activity
was coordinated with the various candida.tes endorsed, would‘ l;e considered either an
independgnt expenditure on .behalf of the ca:-ldidates endorsed or an in-kind contribution
to them. See 11 CFR 109.1 and 114.2(c). H.owever, the facts of your request indicate

that ONRC Action’s funds, facilities and personnel would be used for this purpose,

except for setting up voice mail messages. Therefore, the endorsement distribution M

2

: : - : e
proposals would be viewed as corporate, rather than PAC activity. Because of the

~

general availability of access to the Internet, communication via a web site would be
: —

— . -
considered a form of communication to the general public. See Advisory Opinions 1996-
oo SR

'16 and 1995-35. As distinguished from its communications to its own restricted class, a
—M,“'-_

" The Commission notes that all members of ONRC Action pay dues and all have the right to vote for the
highest governing body, or for those who choose the members of that body. Thus, the membership criteria
of ONRC Action would have satisfied even the more restrictive standard struck down in Chamber. See
footnote 8. For a discussion of the application of the Chamber decision by the Commission to one
particular type of organization, a commodity trading exchange, see Advisory Opinion 1997-5.

Following the Chamber decision, the Commission has published an advance notice of proposed
rulemaking which may lead to regulation changes concerning the definition of membership. See FEC
Advanced Notice of Proposed Rulemaking, published in the Federal Register on July 31, 1997, at pages
40982 through 40985. The conclusion of this opinion regarding membership could be modified or
superseded by the adoption of any new regulations on membership criteria, but the opinion may be relied
upon until any change is made. If a change is made, it will become effective on a specific date announced
in the Federal Register. In addition, the Commission's written explanation and justification for any new
rules will identify each past advisory opinion that is modified or superseded.
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corporation’s endorsement communications to the general public are limited by the Act
and Commission regulations. Endorsements containing express advocacy of a candidate
may be incorporated into a press release distributed to the news media representatives

custofnarily contacted for these purposes and may be announced through a press _

~sprference that complies With The de miwimus rule.”-However, your first proposal, to

make the Committee’s Federal candidate endorsements available on ONRC Action’s web
site, without any limitation on access, is prohibited.
Your request emphasizes the de minimus cost of an expansion of the web site for

this purpose. However, de. minimus expense is only one element of an analysis under

section 114.4(c)(6). The regulation also discusses de minimus circulation outside the

restricted class of corpdrate or labor organization puBiicatibns which include candidate

endorsements. Relevant to your request is Advisory Opinion 1984-23, which is cited in

* the Explanation and Justification of the current regulétions on corporate and labor

endorsements.. See 60 Fed.Reg. 64260, 64270 -(Deéember 14, 19_95). In that opinion, a
membership organization (also a trade association). wished to publicize its éndorsements

of candidates in its newsletter and trade journal. The Commission concluded that the list

- of endorsements could be published in tite newsletter because the number of non-

members who received the association newsletter was de minimus (less than 1%).
However, the Commission determined that use of the trade journal for the same purpose
was prohibited by section 441b since the circulation beyond the membership class was

over 10% and was not ‘de minimus. Similarly, communication of the list of endorsed

candidates in the organization’s web site, without some limit on éccess, could not be
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viewed as only a de minimus corporate communication by electronic means outside the
restricted class.

However, if ONRC Action uses a method to limit access to the list of
endorsements to members only, then such endorsements could be placed on its web page.
Although your request states there is no simple or certain Way to completely limit access,
certain methods may limit circulation of the endorsements to a de minimus group'outside

. 12 AL
the restricted class. © Of course, if the (jg_m_@lt_ee were to pay (and disclose) the costs of

e -
the modification and maintenarice of the web site associated with releasing the candidate

endorsements on the site, your proposal would be permissible under section 114.5(). —J ~

The above discussion appiies to the second and third parts of your proposal.
Again, secti,or_l 1 1_4.4(_c)(6) delineates pennissible methods fqr trarismitting endomqient
informhtioﬂ outside tl.me restricted class; to the general pﬁblic. The Commission coﬁclude’s
that giving such information over the ph'.one to non-members, even if the call is not
solicited, is prohibited by 11 CFR 1 14.4(c)(6) and 2 USC §441b. As with its web site,
ONRC Action is required to use some meénihgf/ul identification system to screen b_ut ,
non-members. In these circumstances, it would be sufficient if the caller gives his orher

name and ONRC Action verifies that the name given is on IONRC’s membership list.

Your proposal to use a voice mail box system similarly may not be permissible unless ”}%

non-members are screened out. However, if all the costs'a_ssociated with the PAC’s use

2 For example, each member could be provided with an individual, unique identification number or
password to enter the portion of the web site containing the endorsements. This method is used by various
web organizations and Internet services.

The Commission notes that the membership application forms included in your request ask that a
member provide an e-mail address. A further option open to ONRC Action and the Committee, is to send
the list of endorsements by e-mail to members only. See Advisory Opinion 1995-33.
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of the voice mail system are assumed by the PAC, this proposal would be perm1ss1ble
Otherwise, if appr<;pnate safeguards are not taken, your proposed actmty could result in
an unlawful corporate expendltqre, or, dependmg on the circumstances, a prohibited, in-
kind corpofate contribution to the .ééndidatés involved, |
This response constitutes an advisory opix.lion concerning tﬁe application of thé
Act, or regulations ﬁrescribed'by the Comrﬁissiim, to thg specific traﬁsaction or activity
set forth in your request.” See 2 U.S.C. §43-7f.'
- Sincerely,
| John Warren McGarry
Chmrman

Enclosures (AOs 1996-16, 1995-35, 1995-33 and 1984-23) '

® You s.tate that the’ ,Comxhitteé would pay for any time spent adjusting the voice mail system and that no .

' additional costs would be assumed by ONRC Action. However, your request is not sufficiently clear

regarding any apportioning between ONRC Action and the Committee.of any other costs such as, for
example, usage and maintenance costs associated with the voice mail system. For this reason, the
Commission cannot determine whether the third part of: your\propual is perm:ss:ble under the A¢tand
Commission regulations. . .



