AO DRAFT COMMENT PROCEDURES

The Commission permits the submission of written public comments on draft
advisory opinions when proposed by the Office of General Counsel and scheduled for a
future Commission agenda.

Today, DRAFT ADVISORY OPINION 2005-20 is available for public comments
under this procedure. It was requested by Pillsbury Winthrop Shaw Pittman LLP.

Proposed Advisory Opinion 2005-20 is scheduled to be on the Commission's
agenda for its public meeting of Thursday, January 19, 2006.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete
form may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at
(202) 219-3923.

2) The deadline for the submission of comments is 12:00 noon (Eastern Time) on
January 18, 2006.

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case-by-case
basis in special circumstances.

4) All timely received comments will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission's Public Records Office.



CONTACTS

Press inquiries: Robert Biersack (202) 694-1220
Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copies of documents related to AO 2005-20, contact the Public Records
Office at (202) 694-1120 or (800) 424-9530.

For questions about comment submission procedures, contact
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650.

MAILING ADDRESSES

Commission Secretary
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Rosemary C. Smith
Associate General Counsel
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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"Attomey

' Subject - AO 2005-20 AltematlveDrafts

: Attached are two proposed drafts of Advrsory Oprmon 2005-20 whrch responds
toa request from Pillsbury- Wmthmp Shaw Pittman L (“PWSP”) PWSP secks the -
- Commission’s determination as to whether PWSP’s partners may use PWSP’s automated
' electromc payroll system to make voluntary contrlbutrons to PWSP PAC.. - :

: Drafts Aand Draft B both conclude that PWSP’s partners may use PWSP’s
automated electronlc payroll system to make voluntary contributions to PWSP PAC

- : Draft A concludes that PWSP PAC must pay PWSPii in advance for the costs
_associated with PWSP’s partners’ use of PWSP’s automiated eléctronic payroll systemto -
make contributions to PWSP PAC. - Draft B concludes that PWSP PAC may rermburse
~ PWSP withina commercrally rcasonable time for these costs. - .

We request that these drafts be placed on the agenda. for January 19 2006

Attachments )
Dra_fts AandB -
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 ADVISORY OPINION 2005-20
-Ms KathrynE Donovan

PrllsburmethropShaanttmanLLP - S S
400 Capitol Mall - - . " ' - DRAFT A

- Suite 1700

Sacramento CA 95814-4419
DearMs.'Donovan':.

We are _responding to your advisory olalnion request concerning tlte application of

. the Federal Election Campaig'n Act of 1971 as amended (the “Act”) and Comritission -

regulatrons to the use of Plllsbury Wmthrop Shaw Ptttman LLP s ("PWSP”) automated
electromc payroll system by PWSP partners to make contnbuttons from a partner s
income dtstnbutton to PWSP's poltttcal actron comrmttee PWSP PAC (the “PAC") The '
Commrsslon concludes that under the facts and cm:umstances presented PWSP’s .
partners may use PWSP's automated electronrc payroll sy,stem to make voluntary
contnbuttons to PWSP PAC PWSP PAC must pay in advance the costs associated thh

the use of PWSP’s automated electronic payroll system for contn,hutrons to the PAC;

Boc_kgmund -

The facts presented in this advisory.opinion are based on your letter received on .

) November 23 200s.

PWSP is alaw firm orgamzed asa lumted habthty partnershrp PWSP has more.

than 900 attomeys. of whom approxrmately 323 are partners From time to time, PWSP :

may perform legal scrvrces for Federal government agenctes, and therefore it qualrfies as.

a Federal contractor Because of the dxfﬁculty in ascertammg PWSP’s Federal contractor '

! PWSP. was forméd as the result of an April 4, 2005, merger betwéen the law firms ofPrllsbury Winthrop

. LLP and Shaw Pittman LLP. The PAC was formerly known as Plllsbury Wmthrop LLPPAC. PWSP )
* indicates that it intends to terminate the Shaw Prttman pohtreal -action committee in the near futune and -
transfer 1ts remaining funds to the PAC. . '




10
1
12
Rt

14

15

16

17

18

19
20

21

2
23 -

AO 200520

Draft A

‘Page2 : : , .
* status at any given time, PWSP asks thé Commissién to assume that PWSP is a Federal -
‘contractor at all times. ~The PACis the'nonconnected_ multicandidate poli'tical-conimittee :

sponsored by PWSP.

PWSP’s partners receive. monthly drstnbuuons of i income, with the | exceptron of

two dlstnbutrons in December. PWSP's Executrve Comrmttee determmes the amount of:
1.each partner s monthly income drstnbutlon based on the level of antrcrpated or realrzed
:proﬁts and the partner s rnterest therem under PWSP‘s partnership agreement Most
N PWSP partners elect to receive therr net compensatron electromcally via PWSP’s

' 'automated payroll system by desrgnatrng one or more accounts to recerve an electromc _

transfer of all or pan of their income drstnbutron fmm PWSP's payroll account -

Each month PWSP’s entire payroll is electmmcally transferred ina lump sum

, frorn its operatmg account in one bank to its payroll account in another bank for .

drstnbutron to PWSP partners and other PWSP employees PWSP then mstructs the o

=payroll account bank asto the amount each partner isto recerve, takmg rnto account such .

. deductrons as health benefits and 401(k) contnbuuons

Partners who have elected to receive ‘their compensatron through PWSP’

-automated electromc payroll system must desrgnate at least one bank account rnto whrch ) -

' therr net compensatron, ora portron thereof, wrll be electromcally transferred dtrectly
from PWSP’s payroll account In addrtron to destgnatmg a pomon of therr net

: compensatron for transfer 1nto one or more personal banlung accounts PWSP partners -

'may also authonze electromc transfers of a portron of the:r income drstnbutron dtrectly to '

any other accounts they choose, mcludrng those of charrtable orgamzatlons Because

' such tr_ansfers come from funds that are part-of a PWSP partner s income’ drstnb_utro_n, :
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3 these chantable donanons and other payments are made by the rndrvrdual panner and not

by PWSP Each PWSP partner alone deterrmnes how his or her net compensatron is to

- be drsbursed from PWSP’s payroll account and each partner may at any trme pnor to -

drsbursement modrfy or revoke any such account desrgnatrons

In 2006, the PAC plans to solrert voluntary contnbutrons fr'om PWSP's parlners

. No forergn natronals wrll be solrcrted and no contrrbutrona from forergn natronals will be
: accepted The PAC cumently only accepts contnbutrons from PWSP partners made by

: personal check. PWSP would now like to provrde those partners who use PWSP’ '
= automated electromc payroll system wrth the optron of makrng contnbutrons to the PAC o S

: by desrgnatrng the PAC as a recrprent of a portron of the partner s mcome drslnbutron

Such contnbutlons to the PAC would not exceed $5 000 ina calendar year for each
PWSP partner and the PAC would pay for the costs assocrated wrth contnbutrons tothe-

PAC made through PWSP's automated electronrc payroll system. Although the PAC

. would be able to pay PWSP in advance for these costs PWSP seeks gurdance from the

X Commrssron as to whether the PAC may rermburse PWSP for such costs wrthrn a

commercrally reasonable time.

' Questwn Pre.reuted

May PWSP s partners use PWSP s autamated electromc payroll system to make '

' voluntary contnbrmans to PWSP PAC?

" 2 A small mimber of PWSP partners do not use PWSP's automated elecrmmc payroll system and continue

to receive their income distributions by check. These parthers would continue to be able to contribute to

. the PAC only by personal check. Similarly, for the few PWSP partners that are professional corporauons.

the employee of each such corporatron would be asked to make a voluntary eontnbutlon to the PACby -

. personal check.
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Legal Analysis and. Conclusions

" The Comrmssron concludes that under the facts and cucumstances presented,

'PWSP partners may use PWSP’s automated electromc paymll system to make voluntary . |
' contnbutrons to PWSP PAC 50 long as the PAC pays in advance any costs assocrated -

. wrth the use of PWSP's automated electromc payroll system for these contnbutrons

The Act and Conumssxon regulatrons generally prohrbrt partnershrps that are ..

Federal-contractors from making contnbutlons or expendrtures in connectlon with . -

) Federal electrons See 2 U S.C. 441c(a), 11 CFR 115 4(a) Although the assets of a

partnershrp that isa Federal contractor may not be used to make contnbuuons to a-:

polmcal comrmttee Comrmssron regulatrons specrﬁcally -allow mdlvrdual partners of

such a pannershlp to make oontnbuuons in therr own names from th_err own personal

-assets. 11 CFR 115 4(b)

PWSP partners who use PWSP's automated elcctromc payroll system exercrse )

Zcomplete control over the funds that represent therr net eompensauon in PWSP’s payroll

. a_ccount by desrgnaung recnprents for such funds in PWSP's payroll system. Each_ PWSP. -

partner may modify or revoke these designations at any trme pnor to disbumernent.
Slgniﬁcantly, PWSP has no coritrol over the partiler‘s choice of the reciplent-of any

dlsbursement from PWSP's payroll account and at the moment a disbursement takes

, place from PWSP's payroll account, the funds bemg drsbursed are the personal assets of
" the partner Thus. when a PWSP partner deslgnates a recrprent account'in PWSP's

automated electromc payroll system, itis the functional equrvalent of that partner wntmg '

3 This differs from the errcumstanees in Adv:sory Oprmon 1984- 10, in which the Comrmssron concluded

" thatit was impermissible for a partnership to make panner-desrgmted candidate contributions from the

partnership’s general operating account, even though an equivalent sum would then be deducted fromthe - - . |

partner’s subsequent quarterly income drstnbunon See also Advisory Opmron 1991-1.
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a personal check Accordmgly, the. Comrmssron concludes that PWSP’s partners may

- use PWSP’s automated electromc payroll system to make voluntary contnbutwns to the
PAC.

Because the Federal contractor prohxbmon extends to the use of partnershnp funds :

. for the PAC’s establrshment, adrmmstrauon, and solicitation costs, | PWSP may not pay '
 for any costs related to the use of PWSP's automated electromc payroll system for

, contnbuuons by PWSP's partners to the PAC ‘

" 'The Commrssron has allowed partnershxps that were otherwxse prohlblted from

makmg contnbutrons to nonconnected polmcal commlttees to pay for comnuttee costs

associated wrth a commtttee s use of goods and services that the partnershrp offers in the '

) usual course of busmess, subject to relmbursement by the commlttee wrthrn a

commercxally reasonable trme See, e 8 Advxsory Opuuon 2001-7 However, thrs

allowance does niot extend to goods and servnces that are not offered by a partnershrp in

t.he ordtnary course of i |ts busmess See ui. (usual and normal charge for cost of servicés - )

'-offered to clients in’ the ordrnary course of busmess such ‘as’ copymg, postage, and

telephone use, may be rermbursed by a polmcal commrttee wnthm a commercrally

_ 'reasonable time). Because use of PWSP’s automated electronic payroll system isnota -
_ semce that PWSP offers to its clrents in the ordmary course of bustness, the PAC must

- pay PWSP the related costs in advance to avoid an lmpermlssrble contnbutton by PWSP

to the PAC

4 The Act does rot extend to a partnershlp the ablllty granted t0 corporauons tosetup a separate segregated

-fund ‘and conduct itself as a connected organization. Thus, a partnershlp s payments for a political

committee's administrative costs would be contributions-to the committee. See Advisory Opinion 1991-1. '

. . However, absent the Federal contractor prohibition, partnerships generally are allowed to make

contributions to political committees subject to the lulutatlons contamed in2 U S.C.441a and 11CFR .

B 110.1(b), (c) and (d)." See 11 CFR 110.1(e).-
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'l‘lus response ‘constitutes ani advrsory oplmon eoneemmg the applrcatron of. the

Act and Comrmsston regulattons to the specrfic transaction or actwtty set forth in your

' 'request See 2U.S. C 437f. The Comrmssron emphasrzes that, if there is a change in any

of the facts or assumpttons presented and such facts or assumpuons are matem] to a

'conclusxon presented in this advrsory opmron, then the requestor may not rely on that .

L conclusron as suppon for its proposed activity.

" Sincerely,
- Michael E. Toner ..
Chairman

Enclosl.tres (Advisory Opinions 2601-7, 1991-1, and 1984-10)
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'Ms'KathrynE.Donovan I R DRAFTB
~ Pillsbury Winthrop Shaw PrttmanLLP : ST

400 Capitol Mall .

* Suite 1700
} Sacramento CA 95814-4419

Dear Ms Donovan

We are respondmg to your advrsory optmon request coneermng the appltcatton of

| the Federal Electxon Campatgn Act of 1971 as amended (the “Act”), and Comnusston

regulattons to the use of Prllsbury Wmthrop Shaw Ptttman LLP’s (“PWSP") automated

'electromc payroll system by PWSP partnets to make contnbuttons from a partner s

income dlstnbutton to. PWSP’s poltttcal action comrmttee PWSP PAC (the “PAC") The

Comnussxon concludes that under the facts and cttcumstances presented PWSP’s

'partners may use PWSP's automated electromc payroll system to make voluntary

contnbuttons to the PAC The PAC must retmburse PWSP thhm a oommerctally

reasonable ttme for the costs assoclated wrth the use of PWSP’s automated electromc

' payroll system for contnbuttons to the PAC.

Background _ _ o
The facts pzesented in thts advnsory optmon are based on your letter recetved on.

- November23 2005

PWSP 1s a law firm orgamzed asa limited habthty partnershtp PWSP has more ‘._ -

' than 900 attomeys. of whom approxtmately 323 are _partners. ~From ume, to time, PWSP - .

m_ay perform legal services for Federal government agencies, and therefore it qualifies as .

. " PWSP. was formed as theresultofanApnM 2005, mcrgerbetweenthelawﬁnmofl’tllsburmethrop ’
. - LLP and Shaw Pittman LLP. The PAC was formerly known as Pillsbury Wmthrop LLPPAC. PWSP
.indicates that it intends to terminate the Shaw Ptttman polmcal -action commlttee in the near future and -

. transfer |ts remaining funds to the PAC
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‘a Federal contractor. Because of the dlfficulty in ascertarmng PWSP’s Federal contractor

status at any gwen ume, PWSP asks the Comrmssron to assume that PWSP isa Fedcral

 contractor at all times. The PAC is the nonconnected multlcandrdate polmcal commrttee o

sponsored by PWSP

PWSP’s partners receive monthly distributions of mcome, with the exceptron of :

:_two drstnbutrons in December. PWSP’s Executwe Comrmttee deterlmnes the amount of
feach parhner s monthly income dlstnbuuon based on the level of antrclpated or reallzed
; profits and the partner’s interest theretn under PWSP’s partnershrp agrecment. Most

' 'PWSP partners elect to receive therr net compensatron electromcally via PWSP’

automated payroll system by deslgnatmg one or.more accounts to receive an eleetromc -

“transfer of all or part of their i income distribution from PWSP’s payroll account

Each month PWSP’s cntu'e payroll is electromcally transferred ina lump sum -

from its operatmg account in’ one bank to its payroll account in another bank for

-dxstrlbuuon to PWSP partners and other PWSP employees PWSP then rnstructs the . '

_ payroll account bank asto the amount each partner is to, recerve. takmg into account such

deductrons as health beneﬁts and 401(k) contributions, .
Partners who have elected to recelve their. compensatlon through PWSP'

automated electromc payroll system must des1gnate at least one bank account mto whlch .

their net compensatlon, ora portron thereof will be electromcally transferred dlrectly
.-from PWSP’s payroll account In addrtron to desrgnatmg a portlon of thelr net
'compensauon for transfer into one or more personal bankmg accounts, PWSP partners -
' .may also authonze electromc transfers ofa portron of therr mcome drstnbutxon du'ectly to

‘ any other accounts they choose, 1ncludmg those of chantable orgamzatrons Because
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such transfers come from funds that are part of a PWSP pertner’s income discbution, |

these chantable donatxons and other payments are made by the mdrvrdual partner and not ~

. by PWSP Each PWSP partner alone determrnes how his or her net’ compensatron isto.

be drsbursed from PWSP’s payroll account, and each partner may at any time prior to

_ d:sbursement modrfy or revoke any such account desrgnattons

In 2006; the PAC plans to sohcxt voluntary contributions from PWSP's partners
No forelgn natronals wrll be soherted and no eontnbutlons from forergn nationals will be

accepted. The PAC currently only accepts eontnbutrons from PWSP partners ‘made by .

- _'.personal check. PWSP would now hke to provnde those panners who use PWSP’s

automated electromc payroll system wrth the opuan of making contnbuttons to the PAC '

) by desrgnatmg the PAC asa recrprent of a pomon of the partner s income drstnbuuon

Such contnbutrons to the PAC would not excwd $5 000 i a calendar year for eaeh

PWSP partner

.Question Prercnted L

May PWSP s partners use PWSP s automated electramc payroll .system to make .

'voluntary conmbuuons to PWSP PAC 7
'Legal Analysu and Conclusmts . -

The Commrssron concludes that under the facts and crrcumstances presented

: PWSP partners may use PWSP’s automated electromc payroll system to make voluntary o

contnbuttons to PWSP PAC, s_o.ldng as the PAC rennburses PWSP within a- . -

2 A small number of PWSP partners do not use PWSP's automated electronic payroll system and continue
to receive their income distributions by check. These partners would continue to bé able to contribute to

' . the PAC only by personal check. Similarly, for the few PWSP partners that are professional corporations,

the employee of each such corporanon would be aslned to make a voluntary contribution to the PAC by -
personal check - . iy
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commcrcxally reasonable time for any costs assoctated thh the use of PWSP’s automated
electromc payroll system for these contnbuuons

The Act and Commission regulattons genetally prohtblt partnershtps that are '

'_ Federal contractors from making contnbuttons or expendttutes in- connectton w1th
- Fedcral electtons See2US.C. 441c(a), 11 CFR 115 4(a) Although the assets of a
_ :pattncrshtp thatis a Federal contractor may not be used to make contnbuuons toa
polmcal comrmttee, Comrmsston regulattons spectfically allow mdmdual partners of . . . )

" such a partnership to ma_ke contnbunons in thetr own names from their own personal

assets. 11 CFR 115.4(b).

PWSP partners who use PWSP_-'s automated elect'ronic' payroll system exercise - .

complete control over the funds that represent thelr net compensatron in PWSP’s payroll - |

account by desrgnatmg rectplents for such funds in PWSP’s payroll system Each PWSP

'partner may modrfy or revoke these destgnattons at any ttme pnor to dtsbursement. L
.Stgmﬁcantly, PWSP has no contml over the partnet’s choxce of the rcctptent ‘of any --
' dtsbuxsement from PWSP’s payroll account and at the morhent a dlsbursement takes

.place from PWSP’s payroll account the funds bemg dlsbursed are the personal assets of .. -

the partner. Thus. when a PWSP partner desxgnates a rectprent account m PWSP'

automated electromc payroll system, itis the functional equwalent of that partner wnttng -

- a personal check. .Accordmgly, the Commission concludes that PWSl_"s partners may -

" use PWSP’s automated electronic_ payroll system to make voluntary contributions to the

PAC.

. This differs from the clrcumstances in Advnsory Opinion 1984—10 in which the Commisston concluded I

* that it was impermissible for a partnership to make partner-designated candidate contributions from the

partnershtp s general operating account, even though an equivalent sum would then be deducted from the -
partner’s subsequent quarterly income distribution. See also Advnsory Opmlon l99l 1. .
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Because the Federal contractor prohlbmon extends to the use of partnershtp funds _

for the PAC'’s establtshment admmrstratton, and solicitation costs, PWSP may not pay

. for any costs related to the use of PWSP’s automated electromc payroll system for

contnbutlons by PWSP's paltners to the PAC.*

Nevextheless, the Commrssron has allowed partnershxps that were otherw:se

) 'prohlbtted from makmg contnbutlons to nonconnected polmcal comrmttees to pay for
. commtttee costs assoclated wnth a comnuttee s use of goods and servrces that the .
partnershtp uses in ‘the usual course of busmess. 80 long as the comnuttee retmburses the

: .partnershtp wrthm a commerclally reasonable time. See, e.g., Advxsory Opmton 2001-7 o L

Because use. of PWSP’s automated electromc payroll system isa servrce that PWSP uses

in the ordinary course of busmess, PWSP may pay for the costs assocrated with PWSP’

partners use of its automated electromc payroll system to make voluntary contnbuttons to

the PAC S0 long as the PAC retmburses PWSP within a commercnally reasonable ttme;

Thrs response consututes an adwsory opinion concemmg the appllcatton of the

; Act and Commission regulattons to the spectﬁc transactron or actmty set fofth in your

'request See 2 U S.C. 437f -The Comrmssron emphastzes that If there is & change in any =

‘TheAct doesmtexteudtoapartnershtptheabtluygranted tocorponumtosetupaseparatesegregated '
fund and conduct itself as a connected orgamzatmn "Thus, a partnerslup s payments for a political .
committec’s administrative expenses would be contributions to the committee. See Advrsory Opinion

- ... 1991-1. However, absent the Federal contractor prohtbmon. partnershtps generally are allowed to make .

contributions to political committees subject to the lmutatlons contatned in2US.C.44laand 11CFR

a .1101(b) (c)and(d) See llCFRllO l(e)
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of the facts or assumptrons presented and such facts or assumpuons are matenal toa

conclusron presented in this advrsory oprmon, then the requestor may not rely on that

' conclusron as support for its proposed actwrty

Sincerely,

Michael E. Toner.
‘Chairman .

. Enclosures (Advisory Opinionis 2001-7, 1991:1'and 1984-10) .




