MEMORANDUM

TO: The Commission

FROM: Commission Secretary’s Office P’“ﬁ
DATE: August 13, 2012

SUBJECT: Comments on Draft AO 2012-28

(CTIA - The Wireless Association)

Attached Is a timely submifted comment from Jan Witold
Baran and Caleb P. Burns, counsel, on behalf of CTIA - The
Wireless Assocliation.

Attachment
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) Jan Witold Baran
WASHINGTON. DC 20006 August 13, 2012

PHONE  202.719.2000 202.715.7330
FAX  202.719.7049 jbaran@wileyrein.com

1925 JONES BRANCH DRIVE

MU EAN, VA 22102 BY HAND DELIVERY AND FAX (202.208.3333)

PHONC  703.905.2800

FAX 703.905.2820 Federal Elcction Commission

Office of thc Commission Secretary
www.wileyrein.com 999 E Strcct, NW
Washington, DC 20463

Re:  Comments to Draft Advisory Opinion 2012-28

Dear Commissioners:

On behalf of CTTA - The Wireless Association® (“CTIA"), we are submitting
thcse comments o Praft Advisory Opinion 2012-28 (the “Draft”). Qur clicent is
concerned that the Drait fails to clearly alfirm that C'I'IA and wireless services
providers have the necessary discretion to decide with which political committees
fo do business. As explaincd in the CTIA August 7, 2012, comsnents Lo Draft
Advisory Opinion 2012-26 (*m-Qube II Conunents™) that we attach and
incorporate here by reference, without such discretion, the rcsulting advisory
opinion could force CTTA and wirclcss service providers to rcfrain from providing
text mcssaging services for political contributions 10 any political committees.

As previously explained, CT1A and wireless service providers need to have
discretion to look at a wide varicty of criteria to determince the eligibility of
political cammittees seeking acccss te cammon short codces or wireless sarvice
providers® billing and collection scrvices. CTIA has provided several examples of
cligibility criteria, such ns pcrmitting participation only by comnittees with the
potcntial for a large volume of transactions, limiting participation to only certain
types of campaigns such as the major presidential campaigns, limiting
participation only to viable campaigns as suggested in polling data, rcfusing
participation to candidates who arc not on the ballot, or refusing participation to
candidatcs who espouse views that may harm wireless service providers’ brands.

Ilowever, these arc just cxamples intended o illustrate the fact that CTTA and
wireless service providers will need to cousider a wide array of criteria in arder to
make sound business judgments. CTIA and wireless scrvice providers are
concerned that by employing such criteria to refuse to scll services to political
commirtees, CTIA and wircless service providers might be cxposed to complaints
for violating the Federal Elcction Campaign Act, as amendcd, (the “Act”). While
CTI1A is confident that these complaints would be without merit, CTTA and its
membcrs do not want to be unncccssarily exposed to any such complaints which
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could bring significant cost and reputational harm. Accordingly, it is critically
important that the Commission provide a clear statemcnt that the Act does not
impose liability on CTIA and wireless service providers if they exercise their
discretion to refuse (o scll scrvices to any particular political committee.'

The Drafl improves on the language addressed in the CTIA m-Qube 1I Comments
by removing the reference to eligibility requirements based on political
considerations. However, the Dralt fails to provide the clarity that CTIA and the
wireless scrvice providers may need. While CTIA has ciled numcrous types ol
eligibility criteria, the Draft cites only anc: “accept[ing] only proposals from
political committees with the potential for a large volume of transactions, such as
presidentiat campaigns and golitical ooimmittees that can ‘demanstiute significant
fundraising ability (e.g., candidates with approval ratings over a certain threshold
or with a strong rccord of past fundraising).’” Lraft at page 13, lines 10-14; see
also page 14, lines 7-8 (“such as projer:ted volume of fransactions or demonstrated
approval ratings™).

We request Lhat the Commission edil the Draft to specifically incorparate the other
possible commercial considerations raised by C'T1A throughoul the Commission’s
consideration of this Advisory Opinion Request. Wc recommend that the
Commission edit the factual recitation on page 3 by inserting the following at line
19 prior to the new scntcnce that begins at the end of the line:

{n addition, the wirelcss scrvice providers may
refuse to sell services to candidates who, based on
the wireless service providers® business judgments,
cspouse views that may harm the wireless service
providers® brands.

We note that the Draft recognizes on Uic last line of page 3 and throngh linc 3 of page 4
that wireless service providers may rcfuse to sell services to all political committees. In its various
filings in these proceedings, CTIA has sought to identify the issucs most relevant to wireless
service providers. However, cach wireless service provider will still independently assess nat just
the Commission®s guidance, bul also many other legal and operational considerations specific to
that provider and, indced, there inay be some that simply are not comfortable with the fundamental
premise of using their text messaging platforms in this way. Thus, regardless of the Commission’s
final advisory opinion here, C'T'lA reasonably expcects that some of its service provider members
will choose not to oflcr political contribntion fext messaging services to any political commitiess.




Fax Server 8/13/2012 9:55:38 AM DPAGE 3/009 Fax Server

Wiley

Reimn

LLE

Federal Flection Commission
August 13,2012
Page 3

We recommend the following similar edit to page 13, line 142 as a new scntence at
the end of the paragraph:

Alternatively, the wirclcss service providers may
refuse to sell services to candidates whao, based on
the wireless service providers’ business judgments,
espouse views (hat may harm the wireless service
providers’ brands.

We also urge the Commission to insert the following on page 14, line 7 aftcr the
comma and delete the remainder of the language in the paragraph:

such as, but not limited to, projected volume of’
iransactions, demonstrated approval ratings, or harm
to the wircless service providers’ brands caused by a
candidatc’s views. Accordingly, the wireless service
providers may establish commercial cligibility

-~ requirements.

CTIA and the wircless service providers are cntiticd, as a matter of law, m a
blanket alfirmation that the Act does nat imposc liability on CTIA ar wirelcss
service providers if they, for whatcver reason, excreisc their discretion not to scll
services 1o a particular political committee. For all the reasons stated in the m-
Qube IT Comnents, the ennclusion that CTIA and wircless service providers may
exercise such discrction is fully consistend with the Act. l'urthermore, the
Commission would not hrcak any new ground by making that point explicit herc.
Most recently in Advisory Opinion 2012-17 (m-Qubeg 1), the Commission
approvingly noted in anothcr context that “AT&T rescrved the right to terminate
[its] agreement or billing scrvices if it determines, in jts solc discretion, that its
image would be adversely affccted or its reputation or goodwill damaged by (he
continued offer of billing services.” (Emphasis added, intcrnal quotations
omitted.) Our cliem requests similar affirmation that it and all wircless service
providers have sole discretian to issue common short codes and decide whether to
sell hilling and callection services to a political committee for usc in political
contribution text message campaigns.

We note that the Draft contains a footnote 9, but no accompanying text.
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:grely,

Witold Baran
~aleb P. Burns

ce: Office of General Counsel (FAX 202.219.3923)

Atltachment
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TO: The Commission

FROM: Commission Secrotary’s Oﬂl@
DATE: August 7, 2012

SUBJECT: " Comments on Draft AO 2012-26

(Cooper for Congress, ArmourMedia,
inc., and m-Qube, Inc.)

Attached is a timely submitted comment from Jan Witold
Baran and Caleb P. Bums, counsel, on behalf of CTIA - The
Wireleas Assoclation.

Attachment
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Federa! Elcction Commission
Qffice ol thc Commission Secrctary
999 L Strect, NW

Washington, DT 20463

Re:  Comunsnts to Nral Advisary Opinion 2012-26

Dcar Commissioners:

On behalf of CTIA - The Wircless Association® ("CTIA"), we are submitling these
cormments to Draft Advisury Opinion 2012-26 (the “Draft™) in response to yucstions
ralsed hy the Commission during its August 2, 2012, meeting.

Firat, we reitcrate our request from the megting that the Conunlagion revise the
Drafl to explicity state that the responsibility for determining the eligibility of a
contributor, und any resulting luability, resis solely with the political commitices
who reccive contributions by text mcssage, This can he accomplished by inscrting
the winrd “solely™ between the words “is” and “responsible” on linc 28, page 7 of
the Draft. Furthermose, wo request that the Draft explicitly state that Advisory
Opiniva 2010-23 (CTIA 1) is superseded and the requirements stated thexein do not
apply when cantrihutions by text measage aro made pursuant 1o the terms of
Advisory Opinlon 2012-17 (m-Qube 1).

Second, we wndersiand that the Coromission vill follow the rexsoning ol the Deafl
when the Commissinn issucs its response to our Advisury Opinion Requext 2012-28
(CTIA 1), Decuuse the quistions prescated in the Dralt difffor in nertain reapaces
from thosc in our Advisary Oplaion Request, it is our hupe that the Commiasion
will respond direcily to our specific quextions prescated.

2.

At the August 2, 2012, mecthy, the Cammission ceiscd queatinns akwut the criteria
that CT1A anit wircless xervice providers would use i detarmine which political
commilices would be granted common short codes and access to the billing and
colluction scrvices of wireless sprvise praviders te aailcct contributiems by text
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mcssage. The CTIA 11 Advisory Opinion Request represented that the wireless
service providers will permit or deny access bused an various commercial
considenstions. Examples of selevant cominorcial considemtinns naed by wireless
service providers ste listed on pages 83, 90, and 160 of the ivtustry stsndards for
conszmey bl practicos at www.mmmaglabial.com/filesAsestpractices,pdf.

Pago M) Indicates thoi a wirelom sarvice pmovider will prohibit s text meanazc
cumpaign thed promotas fuke toward groups.! During the August 2, 3812, menling,
Commissioner McGahn used the example of a candidate from the American Nazi
Panty. A wirvlesy smevice provider might very well refose to sell text message

conuibution services for the berefit Ul such a candidate in ozder v avoid promoting
hatred,

Comunisnioner Bruerly axd Vice Chair Weintraub ompressail suncarm avay - snd the
DraR, itxelf, quostions — whethee aich a refusal to sell services by a cummerciai
vendur (o a political committee would he prohibited by the Federal Election
Campaign Act, as amended, (the “Act™) as an in-kind contribution o opposing
politienl conunittoes. Houmver, the Act doma not defios a comtribution (a iggiude
the refusal of a vendnr tp aail any goesls or services.

A “comrihution” is “any giiY, subscription, loan, advimzo, or deposil of moncy or
snything of vulue made by any persul for (e purpasc of influencing any electiun
for Pederul office.” 2 1).8.C. § 431(8)XA)(i). The Commiission’s regulutiuns further
providu that “anything of velue” includes “in-kind contributions” defined us “the
provision cf aoy goods or services without churge ar at n charge that is less than the
usual ard nemmal churye (or such goods or secvices.” 11 C.F.R. §§ 109.52(d)(1).
Accurdingly, & “contribution” only tosults when s service is pouvidad to u politiont
commibtteo smiliivons fisll puyment in return. A “contributini” does rst include, ns o
matisr of law, the rafusal of a vendor to scll pnods or servicee.

In fact, the Act does not contain any provisioe that woold require vendors o sell
their goods ur services 1o any ne all political cmmmittces. By contast, Cungress has
been clear In other laws when it requires vendors Lo provide goods ar services 0
political commiliees. For cxaniple, the comnrunications 1aws sdministered by the
Federal Communicotions Commission :equire that if u moadcaster “afrxll permit sny

! These types of distinciines are aften made by cainmarcinl scrvive providers. Yoo can view,

for example, il Nivw Work Tisves advertising guhielines st: Rupafinytmariioting. whsitesnes/
medinlalifreferanae/Adwartising-Acecptabitity-Stpaderds.pdf.
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person who is a legally qualified candidate for any public olTice to use a
braadcasting station, he shall afTord cqual opportunities tv all other such candidates
for that office in the usc nf such hroadoasting stativn.” 47 U.S.C. § 315(s). No such
mandate exisis in the Act. As Commissinner MeGahn nited at the August 2, 2012,
meeting, vemiurs cun, ind often do, sacvice politieal commiitices based on partisem
alMlivtion. With oo ¥auls i ihe campaign finomce lwwa, e Commiasion docs not
have the satitarity to banditiyn the ability of a urser to decide the putithal
commiiices to which it nill scll geods or serviscs,

When deciding whethker 1 provide any entity aceess lo comwmoan short avdes or the
use of their billing servicas, CTIA and the wircless service providers must be able 1o
exercisc thelr discrction to make sound business decisions. When determining the
cligibility of political coinmitiees, they will necd te look at a wide: variety of
criteria, which may include faclors such o n candidate’s viability, whether &
candidate is oo the ballat, or whethor the candidate’s views may cause harm to. the
wireless smvice pravider's brurd, While they will be making thess determinations
for commercial reasnns, the comumants submited by Revolutinn Megsaging, LLC
denmezgivare thet nmuncerciel jutlynonts oan e miseonsumed as politicnl
judgments.! By sturing thm ebigibility dealsions must he lrased o “commerial,
rather ther palitice], considarations,” thnt Drafl extablishes unmecessary and 111-
dcfined limits on dlscretion. Witliout the discretian tw decide the political
committces with which tw do husiness, the resuiting advisory opihion could foree

CTIA and the wircicss service pmviders to cefmin from providing these sorvices ta
any noliticel eommitlees.

CTl1A anl the wirclems service providem roquic affinnotion thm tha Ast davs not
impoae iixbitity an u vendar that, for wheluvar immsan, decides not in offor sorices
to & political zowmmittee. This cnn ba eonily ncromplishad in the Draft by deletimg
the language binginring on linc 11 of page 14 and on line 6 of page 15 that states “so
long as the requircments ure hascd on commcrcial, ruther than politica),

: The Revolutine Mezsaging, §.1.C commnents pujuratively refer tn decisions by the wieless

servive providers ax *orBirary” ad imply on page 3 thut the wireloss service proviitrs have been
politiaally smtivated wian mplying their suraimercial stindsrds “rwbitrasity to deny text fmeasge
servies to glivocacy and politicat organications.” Ironically, if the Comnixsion requires the equal
ueaunent espouscd by Revolution Messuging, LLC, it will have unwittingly forced itself to decide
between revising the busincas model dexcribed on page | of providing “text measaging services 1o
progressive non-profil urgsnizations, Jabur orgenizations, and Denocratic fe

sommitices and organizationa” or vigk vinisting the lnw. (Emphasis added).
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considerations™ and replacing it with the phrasc “regardless of the eligibility criteria

used.™ A similar unqualificd responsc will also be necesyary in the CTIA If
Advisory Opinion,

itold Baran
Caleb P. Bumns

cc: Office of Gencral Counset




